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Gurvent Lopics. 


E are pleased to observe that the ‘Hon. 
Jonathan P. Dolliver, representative 
in Congress from the State of Iowa, agrees 
with us in his unqualified condemnation of 
the National Bankruptcy Law, and that he 
has introduced a bill in Congress to wipe it 
off the statute book. Mr. Dolliver seems to 
coincide with the ALBANy Law JouRNAL in 
the view that the act is an unmitigated fraud. 
“Tt is one thing,” he declares, “ to wipe an 
old slate; it is another to put American busi- 
ness for all time to come on the basis that 
nobody need pay what he owes unless he 
wants to. It presents a standing invitation 
to the young men of the United State now 
free from debt, and about to embark in busi- 
ness, to plunge into whatever speculation 
they please, with the assurance that their 
country stands ready to wipe out all their 
obligations if, at the end of their exploits, 
they have enough money left to file an appli- 
cation in bankruptcy. Transactions have 
been going on for nearly two years (in the 
United States), possible only in prosperous 
times, which, unless checked by conservative 
commercial influences, will prepare the way 
for a universal collapse of private credit.” 
This does not seem to us at all an extreme 
statement of the case, but rather a moderate 
attempt to describe the rascalities that are 
flourishing under the operation and sanction 
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of this most ill-advised and dangerous law. 
That it fosters fraud and keeps a convenient 
way open for the operations of financial 
harpies who fatten upon legitimate com- 
merce, there can be no doubt whatever. 
Since the act went into force, it is said, fully 
$70,000,000 of debts have been wiped out in 
New York city alone, and we have no less 
reliable authority than that of Judge Brown 
of the United States District Court for South- 
ern New York, for the statement that a large 
part of this vast sum was sworn off by fraud 
which the court was powerless to prevent. 
Judge Brown freely concedes that the present 
3ankruptcy Act “is distinctly a law for the 
debtor, not for the creditor.”” We believe 
the act will soon be repealed, and propose to 
lend our efforts in seconding the plans of 
Representative Dolliver in that direction. 


Despite the popular and professional preju- 
dice existing against what has come to be 
known as “ expert evidence,” we venture to 
give what a murderer on the scaffold and 
just about to die, had to say about capital 
punishment. Albert Michod was about to 
expiate his brutal crime of killing his di- 
vorced wife in cold blood in the city of Ta- 
coma, Wash. The noose was about the 
condemned man’s neck and he was asked 
whether he had anything to say before the 
sentence of the law was executed. He re- 
plied: ‘ Gentlemen: I am here to die. I 
am face to face with death. 
mitted many errors during my life, for which 
You see my hair is very gray, 
but there is good reason for it. 1 want to 
say more, but do not feel like it. But this I 
want to say—the best medicine against 
murder is capital punishment. Good bye; 
that’s all.” Here we have a confessed and 
condemned man, about to forfeit his worse 
than useless life, giving his unsolicited testi- 
mony to the effect that the death penalty 
should be retained as “the best medicine 
against murder.” Of course, it will be said 
that the fear that capital punishment would 
be executed upon him did not deter this man 
from killing his former wife in cold blood — 
which is evident enough —but what he 
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meant, we take it, is that the grewsome scene 
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in which he was the leading actor would, in 
his opinion, serve to deter others from spill- 
ing human blood, as he had done. Michod 
made no complaint as to the severity of the 
punishment — in fact, immediately after his 
arrest for the crime, he expressed his wish 
and desire to be speedily executed. Doubt- 
less, we shall be told by some reformers that 
it would have been better to have sent this 
murderer to prison for life and have sup- 
ported him there in idleness, than to have 
complied with his own wish and removed 
him from the world in which the had done far 
more evil than good. While, of course, his 
words on the scaffold have no bearing what- 
ever upon the moral question involved in the 
infliction of capital punishment, they are im- 
pressive as being the dying declaration of 
one of its victims, as to its efficacy as a 
deterrent. 





The legislature of New York has passed, 
and Governor Roosevelt now has under con- 
sideration the O’Connell bill to prohibit the 
use of trading stamps. We don’t desire to 
prejudice the court, but presume no harm 
will be done by the expression of the hope 
that the governor will see his way clear to 
give the bill force and effect by signing it. 
The trading stamp business is one of those 
modern innovations which, in our opinion, 
would better have been left in innocuous de- 
suetude. Legitimate trade ought not to need 
any such artificial stimulus as this, nor do we 
believe it does. It is merely a novel form of 
the old erroneous notion entertained by many 
consumers that they are thereby enabled to 
get something for nothing. One of the per- 
nicious effects is to practically place a sort of 
boycott upon those traders who prefer to rely 
upon their established reputations and the 
merits of their goods to advertising that “ we 
give trading stamps.” At the recent hearing 
before the governor, Mr. F. G. Fink, of 
Utica, in urging the repeal, on behalf of the 
Grocers’ Protective Association of Utica, 
made the declaration that the trading stamp 
men were practically blackmailers, that they 
had no merchandise — nothing to sell but 
stamps. For these stamps they demand five 
per cent of the proceeds from sales. He de- 
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clared that a trading stamp concern had come 
to Utica and held up the retail merchants. 
In case a merchant did not want the stamps, 
he was told that his competitor would take 
them and his business would suffer. A bill 
which prevents blackmailing ought to be 
signed. 





The days of the present Commission of 
Statutory Revision evidently are numbered. 
The repeal bill having passed both houses, 
and having been earnestly advocated by the 
governor in advance of that passage, it is to 
be taken for granted that it will soon he 
placed on the statute book. This result is 
one long urged and hoped for by the lega! 
profession, which has been great!) 
fied with the manner in which the commis 
sion’s work has been performed. It is per- 
haps not too much to say that the profession 
would have been better suited had the com- 
mission never undertaken the work of revi- 
sion, but the discussion of that phase of the 
subject would now be profitless and we do 
not intend to enter upon it. Evidently, the 
legislature proposes to view the matter philo- 
sophically and get all it can for the money 
expended by the State, by having a joint 
committee of the two houses, during the re- 
cess, examine the unenacted bills and recom- 
mend what action shall be taken upon them 
by the next legislature. We have every con- 
fidence that this joint committee will give the 
matter careful attention and that whatever 
they report will probably be accepted as the 
best to be done under the circumstances. 
We cannot dismiss the subject at this time, 
without saying a word about the chairman of 
the commission, the Hon. Charles Z. Lin- 
coln. Whatever criticisms we have passed 
upon the work done do not apply to Mr. 
Lincoln, whose high legal ability, painstak- 
ing care and conscientiousness are univer- 
sally recognized. There could be no better 
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proof of this than the action of the legisla- 
ture in providing, while abolishing the com- 
mission and its ambitious attaches, that the 
governor should have a legal adviser, and in 
recommending, as so many of them have 
done, the appointment to that important 
Although Mr. Lin- 
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coln’s duties as a member of the revision 
commission will end with the present year, 
it is fortunate for the State, which he has so 
faithfully served for a number of years, that 
the executive department will, in all proba- 
bility, continue to have the benefit of his 
services. 


It would appear that one of the crying 
needs of the hour is a decision by the United 
States Supreme Court on the subject of the 
status of our newly acquired possessions. 
Are the people of Porto Rico, for example, 
citizens of the United States, or are they not? 
If not, what are they? That an authoritative 
answer to this question is imperatively de- 
manded at this time is evident when we re- 
member that all that is now being done in the 
way of establishing the forms of government 
there and elsewhere in the territory recently 
taken from Spain, will have to be undone in 
case the Supreme Court does not agree with 
the present administration in its latest inter- 
pretation of the Constitution. That it would 
be a very great misfortune to have the newly 
established government set aside after all the 
trouble of getting it into operation, after the 
people had begun to adjust thenselves to the 
new conditions, and after capital had begun 
to be invested, is too self-evident to need 
argument. There is food for thought in the 
following from the Boston Herald: “ The 
new government that has been authorized 
for Porto Rico, without serious consideration 
by Congress of its provisions, declares the 
people of Porto Rico to be citizens of the 
island, but not citizens of the United States; 
yet they are subject to the jurisdiction of the 
United States, else Congress could not enact 
laws for their government. Now, it is a 
question which will have to be determined 
some time whether this peculiar relation 
comports with that provision of article 14 of 
the Constitution, which declares that “ all 
persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the 
State wherein they reside.” Are the people 
of the territories, of New Mexico, for ex- 
ample, citizens of the United States, although 





they do not reside in any State? As to the 
native Porto Ricans, although they were not 
born in the United States, it may with some 
show of reason be maintained that they have 
been naturalized, inasmuch as they have re- 
nounced allegiance to the government and 
the flag under which they were born, and 
accepted the government and flag of the 
United States as their own. Either they are 
citizens of the United States or they are citi- 
zens of no nation. Porto Rico is not a State 
and is not a nation. Congress has passed a 
law which, in some of its provisions — the 
tariff provision, for example — considers 
them quasi-foreigners, or, as One may say, 
partly foreigners. They appear to have been 
designated citizens of Porto Rico in order to 
give them a certain foreign quality, in order 
that their products sent to this country may 
be liable to import duties. At the same time 
they are considered as being in a condition 
that is quasi a part of the United States, so 
that we are under obligation to arrange 
duties on a basis different from that estab- 
lished in respect of people who are really 
foreigners.” 





Hotes of Cases. 


Water Supply — Fire Protection — Contracts. — 
In Knappman Whiting Co. v. Middlesex Water 
Co., decided by the Court of Errors and Appeals 
of New Jersey, in March, 1900, it was held that a 
water company which unconditionally contracts to 
supply to a consumer water with pressure suffi- 
cient for fire purposes is liable for damages sus- 
tained by the consumer from fire in consequence- 
of a failure in the water pressure, though the fail- 
ure is due to a break in its pipes without the water 
company’s fault. The court said in part: 

The principle underlying all these cases is that 
where the contract is express, as it is in this case 
—to furnish water with a pressure sufficient for 
fire purposes—to do a thing not unlawful, the 
contractor must perform it; and if, by some unfore- 
seen accident, the performance is prevented, he 
must pay damages for not doing it. No distinc- 
tion is made between accidents that could be fore- 
seen when the contract was entered into and those 
that could not have been foreseen. Where, from 
the result of such an accident, one of two innocent 
persons must sustain a loss, the law, as was said 
by Mr. Justice Whelpley, casts it upon him who 
has agreed to sustain it, or, rather, leaves it where 
the agreement of the parties has put it, and will not 
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insert, for the benefit of one of the parties, by con- 
struction, an exception which the parties have, 
either by design or neglect, omitted to insert in 
their agreement. To this general rule there are 
three exceptions. I know of no other. They are 
stated in the English notes (6 Eng. Ruling Cas. 
611) as follows: First, where the subsequent im- 
possibility is imposed by law; secondly, where the 
continued existence of something essential to the 
performance is an implied condition of the con- 
tract; thirdly, in contracts for personal services, in 
which there is generally the implied condition that 
the person who is to render the service is alive 
and not incapacitated by illness. The first of these 
exceptions exists where there is a declaration of 
war between two countries, of which the parties 
severally were inhabitants, which made the per- 
formance of the contract illegal (Esposito v. Bow- 
ten, 7 El. & BI. 763; Hillyard v. 1 surance Co., 35 
N. Jj. Law, 415-422; id. 37 N. .._ Law, 444). The 
second »xception is illustrated 1 the case of Tay- 
lor ‘v.Caidwell. The defendant in iat case agreed 
to let certain gardens and a music hall to the, plain- 
tiffs for four specified days to come for the pur- 
pose of giving a series of concerts. After the 
agreement was entered into, and before the day 
arrived for the first concert, the music hall was 
accidentally destroyed by fire. It was held that, 
as the existence of the hall was necessary for the 
performance of the contract, the defendants were 
excused from liability in respect to its perform- 
ance, and that no action would lie against them. 
In that case the agreement was. wholly executory, 
and the result is placed by Mr. Justice Blackburn 
on the principle that “ where, from the nature of 
the contract, it appears that the parties must from 
the beginning have known that it could not be ful- 
filled unless, when the time for the fulfillment of 
the contract arrived, some particular specified thing 
continued to exist, so that, when entering into the 
contract, they must have contemplated such con- 
tinued existence as the foundation of what was to 
be done” (3 Best & S. 826; 6 Ruling Cas. 603). 
This doctrine was applied in the Supreme Court 
of New York to an executory contract for the sale 
and delivery of specified articles of personal prop- 
erty which were accidentally destroyed by fire be- 
fore the time for delivery (Dexter v. Norton, 47 
N. Y. 62). Ina subsequent case in the same court, 
in an opinion delivered by the same judge, it was 
held that, under a contract to deliver a certain 
manufactured article within. a specified time, the 
destruction by fire of the defendant’s rolling mill, 
which prevented the defendant from completing 
its contract by the time fixed in the agreement, 
did not excuse the defendant’s failure to perform 
the contract, even though the accident prevented 
performance (Booth v. Mill Co., 60 N. Y. 487). 
The third class comprises contracts for purely per- 
sonal services, where the life or health of the con- 
tracting party is essential to the execution of the 








269). Cases in the first and third classes have no 
relevancy to this litigation. Cases in the second 
class, of which Taylor v. Caldwell is the leading 
case, were decided upon executory contracts, and 
proceed on the ground that the existence of the 
subject-matter of the contract at the time of per- 
formance was a condition upon which the contract 
itself took effect. In Taylor v. Caldwell, the music 


hall was destroyed by a cause ab extra before the 


time for the performance of the contract, and, per- 
formance having become impossible, the contract 
was entirely put at an end as to both parties. In 
this case the interruption of the delivery of water 
by the breaking of the pipe was a temporary inter- 
ference with the performance of the plaintiff's con- 
tract. The failure to deliver water for the period 
required to repair the break did not justify eith: 
party in rescinding the contract as for a breach of 
condition. The case cited from the Massachusetts 
courts establishes that fact conclusively (Foundry 
Co. v. Hovey, 21 Pick. 417). The defendant’s fac- 
tory was, at the time of the breach of this contract 
standing, in a condition to receive and use water. 
Its destruction is alleged to have been due to the 
failure of the plaintiff to supply water. Tt was not 
due to any antecedent cause ab extra, and the plain- 
tiff cannot set up the destruction of the » 2mises, 
imputable to its own breach of contract. to dis- 
charge it from the consequences of its failure to 
perform one of its terms. If the plaintiff's water- 
works had been accidentally destroyed, in an action 
by the defendant for not continuing to supply water 
under the contract, or in a suit against the defend- 
ant for the payments reserved for the use of water 
after the destruction of its factory, under the rul- 
ing in Taylor v. Caldwell, a different question 
might have arisen. Decisions in this aspect can 
not be permitted to have application to the cir- 
cumstances of this case, unless Paradine v. Jane 
(Alleyn, 26), Trustees v. Bennett (27 N. J. Law, 
513), and the long line of cases, English and Amer- 
ican, holding the principles adjudged in those 
cases, are set aside. 


—™ — 


LIBEL AND CONTEMPT. 

A* unusually interesting case of contempt of 

court by a newspaper editor has been closed 
recently in England by a decision of the lord chief 
justice. A justice sitting at Birmingham had taken 
occasion to read the press of the city a lecture on 
the subject of publishing indecent or offensive 
matter in their news columns. He was about to 
begin the trial of a man indicted for publishing 
obscene books, when he delayed the proceedings 
for a few minutes for the purpose, one of his 
critics declared, of “ blowing a loud trumpet and 
proclaiming to the world that he had a disgusting 
case to try.” In the course of his remarks he as- 
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sumed that the newspapers of the city would be 
eager to publish full details of the trial, and re- 
minded them if they did so they would be liable to 
the penalties of the law. This was especially of- 
fensive to the editors, because at the preliminary 
trial of the indicted man before the magistrate of 
a lower court the newspapers had refrained entirely 
from publishing the evidence. 

All the editors save one succeeded in keeping 
their comments upon the justice’s observations 
within respectful bounds, but this one allowed his 
indignation to overcome his prudence so far as to 
compare the justice to Little Tich and describe 
him as ‘the impudent little man in horse-hair, a 
microcosm of conceit and empty-headedness.” 
That would be considered violent language to use 
about a judge even in this country. The editor 
realized that he had “ gone too far” as soon as he 
saw his comment in print, and he did his utmost 
to pac'ty the justice on the following day by say- 
ing thet *’s language had been “ intemperate, im- 
proper, igentlemanly and void of respect due to 
his lordship’s person and office.” 

But his lordship was smarting too severely 
under the original epithets to be placated by any 
apology, and insisted that the editor should be held 
in contempt of court. In passing upon this point 
the lord chief justice held that any act done or 
writing published which was calculated to bring a 
court or a judge into contempt or to lower his 
authority was contempt of court, that personal 
scurrilous abuse of a judge must be dealt with 
brevi manu, coming under the offense known as 
scandalizing a judge, and within a jurisdiction as 
old as the common law. If the editor had not 
apologized and expressed regret, the lord chief 
justice said the court would have found it their 
duty to send him to prison for a not inconsiderable 
period, but in view of his frank confession of error 
he would be let off with a fine of £100. 

One statement by the lord chief justice excites 
dissent in the London journals which comment on 
the case. He said that the “liberty of the press 
is no greater and no less than the liberty of the 
individual,” but it is pointed out that the individual 
is not subject to the newspaper libel laws. Thus 
the London Daily News says: 

“Tt is the position of the judges, not the posi- 
tion of the press, which seems to us under this 
ruling anomalous. They are to be exempt from 
what Lord Russell calls ‘personal scurrilous 
abuse.’ But they are not left to the ordinary 
remedy of an action for libel. They can ask their 
brother judges to fine or imprison anyone who 
abuses them. We deprecate, as much as the lord 
chief justice can, personal scurrilous abuse of any- 
one. But by such proceedings as these the cus- 
tomary safeguards of liberty are suspended. The 
law of England says that no man shall be con- 
victed or cast in damages for libel without a jury. 
There was no jury in this case. ‘Libel or no 





libel’ is for the jury. Judicial tyranny is as ob- 
noxious as any other to the instincts of a free 
people.” — N. Y. Com. Adv. 


> 


THE PUERTO RICO QUESTION. 


f[\ HE following remarks were made by the Hon. 

John D. Bellamy, of North Carolina, in the 
House of Representatives of the United States, on 
February 27, 1900, on the bill levying a discrimin- 
ating duty on imports and exports from the terri- 
tory of Puerto Rico: 

The present bill providing a rate and system of 
taxation for Puerto Rico different from that im- 
posed upon the people of the rest of the United 
States, presents a question so far-reaching in its 
consequences as to make this occasion a real crisis 
in our history; and upon a correct solution of the 
problem will depend whether we shall continue 
our government upon the plan and scope designed 
by the fathers or whether we shall embark upon 
the colonial system —a new and untried experi- 
ment, totally in conflict with the spirit of our Con- 
stitution, and which may seriously imperil the 
safety of the republic. 


This government can no more exist perma- 
nently half republic and half empire than it could 
That the fathers 
sought to establish on this continent a government 


exist half slave and half free. 
different from the monarchies of Europe is a trite 
but a true saying, and the basis of the Constitu- 
tion which they adopted and on which it rests are 
the fundamental principles of eternal justice, which 
were inherent in the hearts and minds of those 
sturdy settlers who had fled here to escape the 
oppressions and exactions of the government of 
the Old World. Even though there were not a 
clause or word in the Constitution requiring uni- 
formity in the levy of duties, to assess upon the 
inhabitants of one portion or one section of our 
American territory a tax different in amount and 
burden from that levied upon another is so dis- 
criminative and unfair and repugnant to natural 
justice that it conflicts with the fundamental prin- 
ciples of society and government, which of them- 
selves prescribe a limit to legislate power. 

That there are principles of right and justice 
underlying the Constitution and on which it stands 
that are higher than the Constitution itself, but in 
harmony with it, is well established. Justice 
Field, in the Legal-Tender cases, uses the follow- 
ing forcible language in reference thereto: 

“For acts of flagrant injustice there is no au- 
thority in any legislative body, even though not 
restrained by any constitutional prohibition. For 
as there are unchangeable principles of right and 
morality, without which society would be impos- 
sible and men would be but wild beasts preying 
upon each other, so there are fundamental princi- 
ples of eternal justice upon the existence of which 
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all constitutional government is founded and with- 
out which government would be an intolerable 
and hateful tyrranny.” 

And in Fletcher v. Peck, Chief Justice Marshall 
says that — 

“Justice is a fundamental principle of society 
and government.” 

Conceding, therefore, that the right to tax is 
the right to destroy, then, upon principle, if Con- 
gress can discriminate between different sections 
of the republic, it can in the course of time impose 
the whole burden of the administration of the 
national government on Puerto Rico and other 
similarly acquired territory, or, as for that, even 
upon the old territories of the Union not yet 
States, and thereby incorporate into our system 
a new policy, which surely will involve us in cease- 
less strife and rebellion, which must eventually end 
in the dissolution of the Republic. 

We care not, therefore, in the discussion of the 
question of this discriminating tariff against the 
people of Puerto Rico, whether or not the Con- 
stitution, in giving the power to tax, in express 
terms prescribed that it should be uniform. We 
contend that uniformity is a principle of consti- 
tutional law, whether declared or not, which in- 
heres in the power to tax. 

So learned an authority as Judge Cooley tells 
us that — 

“Whatever may be the basis of taxation, the 
requirement that it shall be uniform is universal.” 

And that — 

“Tt is the very essence of taxation that it must 
be levied with equality and uniformity.” (Cooley 
on Taxation, 607, 608, 615.) 

In discussing the constitutional power of Con- 
gress to legislate in the manner proposed, it be- 
comes necessary to consider from 
does Congress derive its power. 

In the republican form of government under 
which we live, Congress, the legislative body of 
the nation, as created by the Constitution, exists 
by virtue of it and derives all of its powers from 
that chart, and from a construction of whatever is 
reasonably necessary to carry into effect the 
powers granted. Unless Congress has the power 
conferred upon it by that instrument, we have no 
right whatever to legislate; but, fortunately for the 
American people, the fathers were endowed with 
great foresight and wisdom. They builded not for 
themselves alone, but for posterity, and con- 
structed the organic law of this Union that by its 
terms it might adapt itself to changed conditions 
as they arose and to the growth of the great 
nation which they had formed. 

It becomes our duty to ascertain, then, what 
powers are conferred on Congress to legislate on 
this subject. Congress shall have power “to dis- 
pose of and make all needful rules and regulations 
respecting the territory or other property of the 
United States.” 


what source 





Many of the advocates of this measure contend 
that Congress is confined in its power in this re- 
spect to such territories only as were owned by the 
government at the time of the adoption of the 
Constitution, or such other territory as was then 
in contemplation. Others contend that the re- 
strictions embodied in the Constitution limiting 
Congress to just and uniform legislation apply 
only to the thirteen original States composing the 
Union and such other territories only as have been 
admitted as States. 

Certainly these gentlemen have not imbibed the 
true spirit of the Constitution; they are not imbued 
with the American idea. The purpose of the 
founders was to found a constitutional nation 
strong enough at all times to provide for the com- 
mon defense and general welfare. They had al- 
ready acquired territory not embraced as States 
and North Carolina and Georgia were even th 
about to cede to the Union other large 
which they thereafter yielded. So they contem- 
plated expansion of their domain from the outset, 
and their Constitution was written with that end i: 
view; and if the Constitution is construed in the 
light of its history, inevitably you must conclude 
that its provisions extend to all territories, when- 
ever acquired, as well as to the States. 

The Constitution, in its preamble, declares that— 

* We the people of the United States, in order 
to form a more perfect Union, establish justice, 
* * * and secure the blessings of liberty, * * * 
do ordain and establish this Constitution for the 
United States of America.” 

it provides further in Article 1, section 8, that — 

* All duties, imposts and excises shall be uni- 
form throughout the United States.” 

Uniformity is but an element or constituent of 
justice. Construing this language of the Consti- 
tution, Chief Justice Marshall, the greatest of all 
the interpreters, who seems to have breathed the 
soul of that instrument, said in Loughborough v. 
Blake, whicn has been so frequently quoted, that — 

“This grant is general without limitation as to 
place. It consequently extends to all places over 
which the government extends. * * * The 
power, then, to lay and collect duties, imposts, 
and excises may be exercised and must be exer- 
cised throughout the United States. Does this 
term designate the whole or any particular portion 
of the American empire? Certainly the question 
can admit of but one answer. It is the name given 
to our great Republic, which is composed of States 
and territories.” 

In the Dred Scott case, which has been so fre- 
quently affirmed, Judge Taney uses the following 
language: 

“ The words ‘territory belonging to the United 
States’ were not used in the Constitution to de- 
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scribe an abstraction, but to identify and apply to 
those actual subjects-matter then existing and be- 
longing to the United States, and other similar 
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subjects which might afterwards be acquired; and 
this being so, all the essential qualities and inci- 
dents attending such actual subjects are embraced 
within the words ‘territory belonging to the 
United States.’ ” 

So also in the California case, Cross v. Harrison 
(16 Howard, 164), when the territory of California 
was acquired, and before Congress had acted, sup- 
plying the machinery for carrying the constitu- 
tional provisions into execution, the military 
governor imposed duties on foreign goods brought 
into California different from what they were be- 
fore the cession, but the same tariff the govern- 
ment of the United States imposed throughout its 
domains. The Supreme Court decided that imme- 
diately upon the cession of the territory to the 
United States the Constitution and laws of the 
United States, so far as they could be enforced, 
extended to the territory ceded, and Justice Wayne 
held that — 

“ The right claimed to land foreign goods within 
the United States at any place out of a collection 
district, if allowed, would be in violation of that 
provision in the Constitution which enjoins that 
all duties, imposts, and excises shall be uniform 
throughout the United States. * * * As to the 
denial of the authority of the president to prevent 
the landing of foreign goods in the United States 
out of a collection district, it is only necessary to 
say that if he did not do so it would be a neglect 
of his constitutional obligation to take care that 
the laws be faithfully executed.” 

Judge Cooley, the very learned and ablest of the 
writers on constitutional law, in discussing this 
question, uses this language: 

“Does this term designate the whole or any 
particular portion of the American empire? Cer- 
tainly this question can admit of but one answer. 
It is the name given to our great Republic, which 
is composed of States and territories. The District 
of Columbia or the territory west of the Missouri 
is not less within the United States than Maryland 
or Pennsylvania.” 

And Mr. Black, in his work on constitutional 
law, uses the language that “ subject to the limita- 
tion expressly or by implication imposed by the 
Constitution, Congress has full and complete au- 
thority over the territory.” 

In the case of Bank v. County of Yankton (101 
U. S. Rep.) Chief Justice Chase, after announcing 
that territories are but political subdivisions of the 
outlying dominion of the United States, in speak- 
ing of the organic law of the territories, says: 

“It is obligatory on and binds the territorial 
authorities, but Congress is supreme, and for the 
purposes of this department of its governmental 
authority has all the powers of the people of the 


United States, except such as have been expressly 
or by implication reserved in the prohibitions of 
the Constitution.” 














So also Justice Matthews, in Murphy v. Ram- 
sey (114 U. S. 15, 44), delivering the opinion of 
| the court, said: 
| “The personal and civil rights of the inhabitants 
of the territories are secured to them as to other 
citizens by the principles of constitutional liberty, 
which restrain all the agencies of government, 
State and National.” 

And, as said by the court in this case: 

“In the exercise of the sovereign domain they 
(the people of the United States) are represented 
by the government of the United States, to whom 
all the powers of government over that subject 
| have been delegated, subject only to such restric- 
- tions as are expressed in the Constitution or are 
necessarily implied in its terms.” 

From time to time this American doctrine of 
territorial expansion has been affirmed, until it was 
thought by those versed in the law that it was 
“res adjudicata;”’ but from the earnest and able 
contentions of those supporting the bill this seems 
not to be regarded as true, and yet Justice Shiras, 
in the late case of Morris v. United States (174 
U. S. 237), said, referring to cession of territory: 

“Upon the acquisition of a territory by the 
United States, either by cession from one of the 
States or by a treaty with a foreign country or by 
discovery and settlement, the same title and do- 
minion passed to the United States for the bene- 
fit of the whole people and in trust for the several 
States to be ultimately created out of the terri- 
tory.” (252 U.S. sx) 

So, either independent of or under the Consti- 
tution, any tax that discriminates against any por- 
tion of the inhabitants of the American Republic 
in favor of any other portion is obnoxious to the 
spirit of fairness in the American character, unjust, 
tyrannical, and oppressive, and not uniform, and 
from its very nature inoperative in a republican 
government. 

It is no answer to say that the bill provides that 
the income derived from the tax will be used in 
the improvement of the territory and is to be held 
as a separate fund for that purpose. This provi- 
sion in itself is likewise unconstitutional. It of- 
fends also against the principle of uniformity in 
the operation of tax laws. Would any man con- 
tend that Congress has the power to declare that 
all the import duties collected in New York shall 
be devoted to the administration of the national 
government in New York, or in California de- 
voted to the administration of national affairs in 
California, and so on throughout the States and 
territories of the Union? One of the powers in- 
hibited to the Congress is that no preference shall 
be given by any regulation of commerce or rev- 
enue to the ports of one State over another. 

To say that all the revenue collected at or in the 
ports of a State or territory shall be used exclu- 
sively for the State or territory wherein the ports 
are situate would be a violation of this provision. 
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It would be a regulation of commerce and revenue 
both, which, if it works to the advantage of the 
Puerto Rican ports, would be a preference over 
the other ports of the United States, and if it 
worked to the disadvantage of the ports of Puerto 
Rico, it would be a preference to the other ports 
of the United States over the Puerto Rican ports. 
But in further consideration of the subject it be- 
comes necessary to inquire what are the rights and 
privileges of the American citizen residing in the 
States and territories other than Puerto Rico in 
reference to that territory? 

That Puerto Rico is a part of the territory of the 
United States is past the pale of discussion. It 
has already been annexed by treaty, and the treaty 
in no respect conflicts with the Constitution. 

It is a part of our dominion. It is the property 
of the people of the United States. There is no 
war in existence there, and no opposition to the 

nforcement of the laws of this government. 
There is absolute peace and submission to our 
government, and Congress is now about to act 
and make all needful rules and regulations for 
their conduct. 

What, then, are the privileges and immunities 
of an American citizen? They include whatever 
the Constitution expressly or impliedly confers. 

The citizens of the United States residing on the 
American continent, who are admittedly entitled 
to the benefit and the protection of the Constitu- 
tion, certainly possess the right to have unre- 
stricted social and commercial intercourse with 
the inhabitants of the territory of Puerto Rico, 
unless it becomes necessary to enforce a strictly 
police regulation; have the right to carry their 
property there. 

Is it competent for Congress to say that an 
American citizen cannot visit the inhabitants of 
that territory or export his property to the island, 
when we live in a country of freedom, where 
liberty is law and tyranny and arbitrary power are 
hostile to the very genius and spirit of our people? 
To prevent the citizen from disposing of his prop- 
erty without undue restraint is the infringement of 
a natural right. Privileges and immunities of citi- 
zenship of the State include the enjoyment of life 
and liberty, with the right to acquire, possess, and 
dispose of property of every kind and to pursue 
and obtain happiness and safety; the right to pass 
freely into, through, and out of all the other States 
and territories, or to reside in any other State for 
the purpose of trade, professional pursuits, or 
otherwise. 

It was in recognition of this principle that the 
men who wrote the Constitution declared, in Ar- 
ticle 1, section 9, “that no tax or duty shall be 
laid on any article exported from any State.” Its 
purpose was to permit and encourage the citizens 
to trade with any portion of the world, and that 
what they carried with them or sent out should be 
free from the shackles of duties. 








Discussing the fundamental privileges and im- 
munities belonging to citizens of the United States, 
Mr. Justice Miller, delivering the opinion of the 
court in the Slaughterhouse Cases, cited as the 
“leading case on the subject that of Corfield vy. 
Coryall (4 Wash. C. C. 371), and said: 

“ But lest it should be said that no such priy- 
ileges and immunities are to be found if those we 
have been considering are excluded, we venture to 
suggest some which owe their existence to the 
Federal Government, its national character, its 
Constitution, or its laws. One of these is well 
described in the case of Crandall v. Nevada (6 
Wall. 36). It is said to be the right of the citizen 
of this great country, protected by implied guar- 
anties of its Constitution, to come to the seat of 
government to assert any claim he may have upon 
that government, to transact any busines; he may 
have with it, to seek its protection, to share it 
offices, to engage in administering its function 
He has the right of free access to its ports through 
which all operations of foreign commerce are con- 
ducted, to the subtreasuries, to the land offices, 
and courts of justice in the several States; and, 
quoting from Chief Justice Taney in another case, 
it is said ‘ that for all the great purposes for which 
the Federal Government was founded, we are one 
people, with one common country; we are all citi- 
zens of the United States.’ ”’ 

And emphasizing this doctrine, Justice Bradley, 
in his dissenting opinion in these same cases, said: 

* But even if the Constitution were silent, the 
fundamental privileges and immunities of citizens, 
as such, would be no less real and no less invio- 
lable than they now are. It were not necessary to 
say in words that the citizens of the United States 
should have and exercise all the privileges of citi- 
zens; the privilege of buying, selling, and enjoying 
property; the privilege of engaging in any lawful 
employment for a livelihood; the privilege of re- 
sorting to the law for redress of injuries and the 
like. Their very citizenship conferred these priv- 
ileges, if they did not possess them before. And 
these privileges they would enjoy whether they 
were citizens of any State or not. 

* Inhabitants of federal territories and new citi- 
zens, made such by annexation of territory or nat- 
uralization, though without any status as citizens 
of a State, could, nevertheless, as citizens of the 
United States, lay claim to every one of the priv- 
ileges and immunities which have been enumer- 
ated; and among these none is more essential and 
fundamental than the right to follow such profes- 
sion or employment as each may choose, subject 
only to uniform regulations equally applicable 
to all.” 

It may be said that this bill does not impose an 
export duty on the goods of the citizen because it 
is not paid at the port of exportation, but is col- 
lected at the port of destination. Does it make in 


principle any difference where the government 
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collects the duty, since it is collected in the domain 
of the government? The tax laid is on the goods 
exported —that is, imported by Puerto Rico — 
from the other part of the United States. It is not 
on the person but on the goods, and in its very 
nature is in effect an export duty. It therefore 
plainly and expressly contravenes this section of 
the Constitution, and is inoperative and void. 

But what are the rights and duties of the inhab- 
itants of Puerto Rico in reference to the other 
States and territories of the United States? 

For over three hundred years that country had 
been a province of Spain, owing and rendering 
allegiance to that government. The people owned 
their lands and other property, and paid their taxes 
to the government of Spain. At the time of the 
cession they constituted nearly a million of people, 
and the population is over 300 inhabitants to the 


square mile. They are unlike the uncivilized 
Indians of our territories, for they possess intelli- 
gence and acknowledged allegiance to the govern- 
metic spain. In every respect, when ceded, 


they were citizens of Spain, and had equal repre- 
sentation in the Spanish Cortes with the other 
provinces of that kingdom, and their treatment by 
their mother country was even better than they 
now receive from us. 

The treaty of cession simply transferred the 
allegiance of the people to the United States and 
substituted this nation in the place of Spain, and 
the sovereignty of the United States over them 
was proclaimed to the world by the president. At 
the time of the cession they were lightly taxed, 
and had in their treasury over a million and a half 
of dollars and owed not a dollar of public debt. 
They had their courts of justice for the protection 
of life and property and their civil rights, and the 
treaty of peace expressly stipulated for the main- 
tenance of the integrity of their courts and their 
judicial proceedings by declaring that the judg- 
ments of their courts in civil “ or criminal matters, 
with respect to which there is no recourse or right 
of review, shall be deemed final,” and that pending 
civil and criminal suits may be prosecuted to con- 
clusion. 

The duties of these people now are to bear true 
allegiance to this government, which they have 
willingly and cheerfully accepted as their govern- 
ment; to assist in the support of the government 
by paying their just quota of taxes; in time of war 
to furnish their quota of soldiers for the common 
defense. And their correlative right is inherent in 
them, as civilized human beings, to demand of the 
United States, their government — a constitutional 
republic, unlike the monarchy of Spain, from which 
they were severed — that it shall extend to them 
the rights of inhabitants of a republic, such rights 
as inhere in that form of government from its very 
nature. They were taken into our government not 
as chattels but as free men, and so long as the flag 
of the Union floats over them it is a pledge that 





the rights of free men guaranteed by the Constitu- 
tion will be extended to them in all their vigor. 

When the Constitution conferred on Congress 
the power “to dispose of and make all needful 
rules and regulations respecting the territory or 
other property belonging to the United States,” it 
could only have meant to confer upon Congress 
the power to make such needful rules and regula- 
tions as are consistent with the limitations set upon 
their exercise by the Constitution and as are con- 
sistent with the spirit of the republican form of 
government which was created by it. 

The conclusion of this discussion makes it cer- 
tain that the Constitution in all its essential princi- 
ples does extend, by the great weight of authority 
and by reason, ex proprio vigore, to every portion 
of the American territory. It is not self-execut- 
ing, however, because the machinery for its opera- 


tion and the enforcement of its provisions must be 
supplied by Congress; but every irhabitant of the 
same bearing allegiance thereto i; entitled to the 
equal protection of its laws and (ic rights guaran- 


teed by it. 

Any other construction would make this govern- 
ment an empire as absolute as Russia, yea, like the 
government of England, whereas our forefathers 
sought by all the wit and ingenuity they possessed, 
while preserving the rights they inherited from the 
Magna Charta, to establish a government republi- 
can in form and principle, in contrast with that of 
England and freed from those unjust, tyrannical, 
and oppressive features. which they had been 
taught by experience to dread. We have the right 
to expand, but our policy of expansion is opposed 
to that of the English government. We expand 
our territory and extend the benefit of our Con- 
stitution to all civilized inhabitants included within 
its bounds. England expands and subjugates and 
holds the inhabitants as her subjects governed by 
a satrapy. 

Almost at the threshold of a new century, which 
is to mark the beginning of an epoch unprecedented 
in the spread of a civilization more splendid than 
the world has ever seen; when the upbuilding and 
uplifting of the human race occupies the mind and 
the heart of man more than ever before; when 
Christianity is spreading to the uttermost parts of 
the earth, and all nations are accepting the pre- 
cepts of the lowly Nazarene, shall the foremost 
nation of this world, risen to its manificent devel- 
opment by acknowledging the fatherhood of God 
and the brotherhood of man, now forget its nursery 
teachings, and seek to enslave and oppress a 
people who welcomed its flag and gladly accepted 
its dominion? I trust not. The condition of Ire- 


| land and its struggles, the fate of Poland and its 
| unhappy situation to-day, appeal to the American 


| patriot with persuasive force. 


| 








Beware! Beware of unjust treatment to a lib- 


erty-loving people! 
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BETTER PAY FOR JUDGES. 
MONG the bills now on the senate calendar 
few are more deserving of favorable action 
than the one recently reported by the committee 
on judiciary with reference to the salaries paid to 
judges of our Federal courts. The measure pro- 
vides for a modest increase in the pay of these 
officials, and fixes the salary of the chief justice of 
the Supreme Court of the United States at $15,500, 
that of each associate justice at $15,000, that of each 
circuit justice at $9,000 and that of each district 
justice at $7,000. The increase thus authorized is 
entirely reasonable, and will be indorsed by every 
fair-minded lawyer and jurist. 

As compared with the salaries of judges in Eng- 
land those paid to the justices of our Federal 
courts are mean and niggardly. The lord chan- 
cellor of England receives $50,000 a year, while our 
chief justice, who does far more work, receives a 
paltry $10,500. The judges of the English lords 
of appeal each receive $30,000 per annum, while 
the pay of an associate justice of our Supreme 
Court is $10,000. The lord chief justice of Eng- 
land is paid $40,000 a year, and each of his thirteen 
associates receive $25,000. The difference, thus in- 
dicated, between judicial salaries here and in Eng- 
land is by no means creditable to American pru- 
dence or generosity. The English judges are not 
overpaid, but ours are ridiculously underpaid. A 
man fit to be chief justice of the United States 
Supreme Court is worth to himself in the practice 
of law five times as much as the salary now paid 
to that office, and the same holds true through our 
entire Federal judiciary. If we are to have men 
on the Federal bench who are qualified by char- 
acter and training for its duties we must pay them 
what their services are worth, and as the senate 
bill is a step in that direction it should be passed 
without objection. — N. Y. Mail & Express. 


NO INDICTMENT CAN LIE AGAINST A COR- 
PORATION FOR MANSLAUGHTER. 

HE Avpany Law Journat is indebted to 

W. A. Taylor, Esq., reporter, Manitoba Re- 
ports, for the following interesting decision: 

At the court house (Winnipeg) Mr. Justice Bain 
delivered judgment on the demurrer argued before 
him at the assizes in the case of the Queen v. The 
Great West Laundry Co., Limited. 

A female employe of the company while stepping 
over a piece of the machinery a few inches from 
the floor, which was unprotected, had her skirts 
caught by the machinery and was injured so badly 
that she died in a short time. 

The second count of the indictment was one in 
the usual form for manslaughter, but the accused 
corporation demurred on the ground that an in- 
dictment for manslaughter will not lie against a 





corporation. The grounds on which counsel for 
the crown supported the indictment were that by 
section 220 of the criminal code homicide is de- 
clared to be culpable when it consists in the killing 
of any person either by an unlawful act or by an 
omission without lawful excuse to perform or ob- 
serve any legal duty. Section 213 provides that 
any one who has in his charge anything which in 
the absence of precaution or care may endanger 
human life is under a legal duty to take reasonable 
precautions against danger and is criminally re- 
sponsible for the consequences of omitting to per- 
form such duty. 

By section 3, sub-section t of the code the w 
“persons” and other expressions of the same kind 
include all public bodies, bodies corporate, socie- 
ties and companies, but these general words are to 
include bodies corporate only “in relation to such 
acts and things as they are capable of doing and 
owning respectively.” 

It was argued that a corporation as such is not 
in law capable of committing manslaughter and 
that even if it were convicted of such an offense 
the law has made no provision for punishing it 
therefor. Counsel for the crown conceded that, 
if a corporation cannot be punished after a con- 
viction for manslaughter the indictment will not 
lie. 

His lordship in delivering judgment stated the 
opinion he had come to was that there was no 
authority that would justify him in holding that an 
indictment will lie against a corporation for man- 
slaughter and that even if a corporation could be 
indicted and convicted for such an offense the con- 
viction would be futile for there is no provision 
of law under which any punishment could be 
imposed. 

A criminal or guilty mind has always been an 
essential element in the legal conception of crime 
in. English law, and as a corporation as it used to 
be said is invisible and exists only in contempla- 
tion of law, and so cannot be actuated by a per- 
sonal guilty mind, the opinion prevailed at one 
time that it could not be held criminally liable; 
but it has now come to be settled law that a cor- 
poration may, in certain cases, be held amenable 
to the criminal law. 

In England, Canada and the United States, 
many fatal accidents like the one in question must 
have happened through the same kind of negli- 
gence on the part of corporation that is charged 
here, but it is a significant fact, that as counsel for 
the crown had to admit, no case can be found in 
which a corporation has been convicted for man- 
slaughter. The opinions of several eminent Eng- 
lish judges are to be found in reported cases that 
a corporation cannot be indicted for such a crime 
as manslaughter. An additional objection to the 
indictment which would have to prevail was that 
a corporation cannot be punished for 
slaughter. 


man- 
As Lord Blackburn remarked in one 
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case, ‘a corporation cannot in one sense commit 
a crime, a corporation cannot be imprisoned if 
imprisonment be the sentence for the crime; a cor- 
poration cannot be hanged or put to death, if 
that be the punishment for the crime, and so in 
these senses a corporation cannot commit a 
crime.” The positive enactment of section 236 of 
the criminal code is that the punishment for man- 
slaughter in all cases is imprisonment. Under the 
old law the punishment for manslaughter was im- 
prisonment or such fine as the court awarded, but 
that provision was repealed by the code. The 
accused was entitled to have judgment on the 
demurrrer. 

Mr. Patterson and Mr. A. J. Andrews appeared 
for the crown; Mr. Howell, Q. C., for the Great 
West Laundry Co. 


LAW STUDENT AND_ORATORY. 

A FTER the reputation for eloquence which Lord 
i Russell of Killowen earned at the bar, it 
comes at first somewhat as a surprise to hear the 
lord chief justice seemingly disparaging the art in 
which he so excelled. But it would be mistaking 
the drift of Lord Russell’s remarks and doing him 
an injustice to conclude that his design was to 
depreciate the power or value of eloquence. Law- 
years all know that extra-judicial, as well as judi- 
cial observations, must by a_ wise 
construction be interpreted secundum subjectam 
materiam, which means here that the lord chief 
justice was addressing himself to law students — 
young men in training for the practice of the law 
—and his remarks must be read and understood 
accordingly. Now, one of the false lights which 
most often mislead the course of young probation- 
ers, and may even wreck it, is that the path to 
glory is to be found in mere rhetoric and frothy 
declamation — to the neglect of the weightier mat- 
ters of the law — mastery of legal principles, the 
careful study and weighing of authorities, the mar- 
shalling of facts and arguments. Yet any one who 
is conversant with the careers of Demosthenes or 
Cicero, or Quintilian and other masters of the 
ars dicendi, will know how much learning and 
preparation goes to the making of an orator. Ora- 
tory is but the crown and consummation of a score 
of other accomplishments, wholly different from 
that verbosity or glibness which flows with fatal 
facility 


canon of 


In one weak, washy, everlasting flood. 

This was the point which Lord Russell was 
laboring, and there could not be a more salutary 
lesson to the law student. It may have been 
rather a strong thing to say that history recorded 


not a single case in which a man had anything to | 


say worth the saying, and had not sufficient com- 
mand of speech to say it articulately. Addison was 





a man with something to say worth the saying, yet 
he broke down in his first attempt to address the 
house of commons, and never opened his 
again. Gibbon was certainly gifted with ideas 
worth listening to, but he also was among our 
“mute, inglorious”’ senators. The good speakers 
filled him, he says, with despair, the bad ones with 
terror, and he remained silent; but substantially 
what Lord Russell says is true — Rem bene cog- 
nitam verba sequentur — and the reason is that what 
makes the impressive speaker, the true orator, is 
not any glibness of tongue, but a convincing ear- 
nestness —the power of inspiring confidence in 
his hearers, which only a man of high character 
and approved integrity possesses. 

The palmy days of oratory are past. The las* 
half-century has witnessed a great decline in it. 
In parliament, except on set occasions and fu'!- 
dress debates, it is conspicuous by its absence. 
The legislature has become more and more of 
business assembly, not because there is any lack 
of appreciation of true eloquence, but because the 
growth of the scientific spirit has created a demand 
for thoroughness in everything, and a correspond- 
ing intolerance of any treatment of a subject which 
is merely superficial, showy and rhetorical. 

In courts of law this applies with peculiar force. 
Nearly all judges have a strong objection to being 
oratorically treated. An impassioned appeal to a 
jury in a nisi prius or criminal case may do now 
and then, but even for juries plain common-sense 
is the most telling; while in construing acts of 
parliament, in dissecting authorities, in the admin- 
istrative business of Chancery, eloquence is ludi- 
creusly out of place. What is never out of place, 
however, is clearness of language, compactness of 
thought, and, above all, the lucidus ordo. — Law 
Journal (London). 


—— + 


THE ELEPHANT AND THE LAW. 
AC we know the elephant at the Zoo or in the 

traveling circus he is a model of docility, can 
take his bun as gracefully as any gentleman at a 
five o'clock tea, and spends his time benevolently 
in giving children rides round the Gardens; is he 
not endowed, too, so biologists tell us, with the 
biggest brain — relatively — next to the human? 
But as Lord Justice Bowen remarked, “ people 
must not be wiser than the experience of man- 
kind,” and the experience of mankind goes to show 
— seemingly — that the elephant, tractable and 
well-behaved as he usually is, sometimes, like the 
best bred gentleman, lets his temper get the better 
of him, or is got the better of by his temper, as 
happened the other day at the Crystal Palace; at 
other times is the victim of an hysterical con- 
dition known as “ must.” The result is that the 
elephant has got himself classed among animals 
fer nature, with such uncivilized associates as the 
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tiger, the wolf, and the bear; and to whatever 
degrec of tameness or domestication the individual 
elephant is brought he cannot get out of this dis- 
creditable connection or classification, which af- 
firms that elephants as a species have not been 
reduced to a state of subjection. 
law may well ask why it would not have been 
enough in these cases of animals fere nature to 
have applied the general standard of reasonable 
care, care commensurate with the risk — the pri- 
mary rule of law — instead of requiring the owner 
of a dangeros animal to insure safety, and visiting 
him with consequential damages, whatever pre- 
cautions he may have taken by chaining or other 
wise — nay, according to Lord Bramwell, though 
lightning may have fused the chain. The reasons 
which seen to have weighed with our court have 
been the magnitude of the danger and the diffi- 
culty of proving negligence; but this difficulty 
might have been met by adopting the principle of 
French law — that is to say, by making the owner 
of «. animal liable prima facie for its misdoings, 
unless such owner can disprove negligence on his 
part, thus throwing the onus on the owner. Th’s 
is t' law of most continental countries with re- 
spect to animals, and a very rational one. Roman 
law had an extremely convenient way of extricat- 
ing itself from the difficulty. This is its formula: 
If a bear escapes from his master and thus suc- 
ceeds in doing mischief, the master cannot as 
quondam dominus be called to account, because he 
has ceased to be master when the animal has 
escaped. “ Has ceased!” Yes! but how did the 
bear manage to make away?— Law Journal 
(London). 


THE PRESUMPTION AS TO KNOWING 
THE LAw. 


c 
664\NCE, and but once,” says Charles Lamb in 
his “ Christ’s Hospital Memories,” “the 
uplifted rod was known to fall ineffectual from his 
hand, when droll, squinting W., having been 
caught putting the inside of the master’s desk to a 
use for which the architect had clearly not designed 
it, to justify himself with great simplicity averred 
that he did not know that the thing had been fore- 
warned. This exquisite irrecognition of any law 
antecedent to the oral or declaratory struck so 
irresistibly upon the fancy of all who heard it — 
the pedagogue himself not excepted — that remis- 
sion was unavoidable.” But what would happen 
to society if this plea were to be allowed, and a 
man who had libelled his neighbor or gone 
through the ceremony of marriage with another 
woman while his wife was still alive were allowed 
to plead that he did not know traducing a man’s 
character or committing bigamy was malum pro- 
hibitum, or that “ the thing had been forewarned? ” 
If he could, the social fabric would soon crumble 
away. Yet it seems at first sight rather a hard 


Critics of the | 





saying that every one is to be taken to know the 
law. Look at the law’s extent! Look at its com- 
plexity! Putting public policy aside, however, for 
the moment — considerations of social necessity — 
is the presumption such a harsh one after all? All 
sound presumptions of law are based upon experi- 
ence of fact. The law presumes malice from an 
injurious act because nine times out of ten such 
malice does exist; the law presumes the legiti- 
macy of a child born in wedlock — given the op- 
portunity of access — because children under such 
circumstances generally are legitimate; and in the 
analogous case of presuming knowledge of the 
law, the law is not so very far wrong. Most 
people do know the law as it affects them or their 
business. The press, for instance, as the Argus 
case shows, is quite aware of its duties and liabil- 
ities in the matter of reporting, and indeed of the 
law of contempt, though in a momentary impulse 
of anger at being lectured an editor may blaze up 
into a total disregard alike of law and good taste. 
The criminal class, again, is quite cognizant of the 
pains and penalties to which it exposes itself, and 
has been known even to put the judge himseli 
right on these points. Promoters, again. Their 
knowledge of the intricacies of company law is 
often a lively surprise to the professional lawyer. 
Who will say that the solicitor is not intimately 
acquainted with the law in its various phases as it 
concerns him? The fact is, we very quickly pick 
up knowledge of things which it is our interest to 
know. 

But there is a deeper sense in which the pre- 
sumption is true. All law has a moral basis: it 
may be reduced almost to three maxims, Suum 
cuique tribuere, Alterum non ledere, Honeste vivere, 
representing respectively the fundamental princi- 
ples of the law of contracts, the law of torts, and of 
the criminal law. Every man is conscious of these 
principles in himself. They have been familiar to 
him ever since he learned to recite his “ Duty to 
his Neighbor” from the Church catechism. A 
knowledge of them nfay not enable a plain man to 
solve all the puzzles of the law, but they are a 
lucerna pedibus which will save him from any seri- 
ous legal pitfalls. — Law Journal (London). 


LEGAL WIT AND HUMOR. 


N Irishman about to die childless directed his 

solicitor to leave all his money to the elder 

son of his brother, and, if he had no elder son, 
then to the second. 

An attorney stating a person named in an affi- 
davit was dead, Lord Chancellor Thurlow said: 
“ How do I know that?” “ My lord,” replied the 
attorney, “I attended the funeral; he was my 
client.” “ Why, sir,” said Thurlow, “did you not 
mention that at first? A great deal of time and 
trouble might have been saved. That he was your 
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client is some evidence that he may be dead. Noth- 
ing was so likely to kill him.” 
It was said of an eminent lawyer now dead that: 


“ When facts were weak, his native cheek 
Brought him serenely through.” 


Lord Thurlow once built a house in the neigh- 
borhood of London. Now, he was first cheated 
by his architect, and then he cheated himself, for 
the house cost more than he expected; so he 
would never go into it. As he was coming out of 
the queen’s drawing-room, a lady whom he knew 
stopped him, and asked him when he was going 
into it. “‘ Madam,” said he, with his well-known 
politeness, “the queen has just asked me that im- 
pudent question, and as I would not tell her, I will 
not tell you.” 

Curran’s Wit. — A witness having sworn that as 

was returning at a late hour from a supper 
party he was assaulted by Curran’s client, the 
his cross-examination, asked him “ if 
the number of eggs that composed his supper was 
not more than that of the Graces and equal to 
that of the Muses? if he did not drink a little 
coarse claret at dinner by way of foundation, to 
keep the claret out of the wet? if he did not swal- 
low a squib after dinner, by way of Latin for his 
goose? and if, after his foundation of white wine, 
with a superstructure of claret, a stratum of nine 
eggs, a pint of porter, and a super-cargo of Geneva 
punch, his judgment was not a little under the 
yoke?” 


counsel, i 


At Sir Francis Delaval’s election at Andover 
the attorney’s bill was not discharged. It had 
been running up for many years, and, though large 
sums had been paid on account, a prodigious bal- 
ance still remained to be adjusted. The affair 
came before the Court of King’s Bench, when 
among a variety of exorbitant and monstrous 
charges there appeared the following article: * To 
being thrown out of the George Inn, Andover; to 
my legs being thereby* broken; 
and loss of time and business, all in the service of 
Sir F. B. Delaval, £500.” 

A gentleman who had a suit in Chancery was 
called upon by his counsel to put in his answer, 
for fear of incurring a contempt. “ Well,” says 
the client, “ why is not my answer put in then?” 
“ How should I draw your answer,” saith the law- 
yer, “without knowing what you can swear?” 
“Hang your scruples,” the client again; 
“pray do your part of a lawyer, and draw me a 
sufficient answer; and let me alone to do the part 
of a gentleman, and swear it.” 


to surgeon’s bi! 


says 


A lawyer, now deceased, a legal wag, was one 
day pleading before a Scotch judge. Happening 
to have a client, a female of the name of Tickle. 
defendant in an action, he commenced his speech 
in the following strain: “ Tickle my client, the de- 
fendant, my lord.” The audience, amused with the 





oddity of the speech, were almost driven into 
hysterics by the judge replying: ‘“‘ Tickle her your- 
self, Harry; you are as able to do it as I.” 

In the year 1547 a law was issued by Henry VIII 
“that women should not meet together to babble 
and talk, and that all men should keep their wives 
in their houses.” 


————_q—_____. 


ARE LAWYERS MERCENARY ? 


| hele a period whereof the memory of man 
runneth not to the contrary, the legal pro- 
fession has been made the target for “the slings 
and arrows ” of the wits and satirists of each gen- 
eration on account of the alleged cupidity of its 
members in the matter of fees. Milton’s bitimé 
words in his “ Tractate on Education” in connec 
tion with the subject, the satire of Macklin in hi 
comedy of “ Love a la Mode,” and the countless 
other disparaging references of a similar ‘ature 
with which our literature is so plentifully ititer- 
spersed, all reflect the popular conception of the 
mercenary character of the legal pract‘tioner. 
Some of this, no doubt, was only half-seriétisly 
intended, but it is difficult to deny that in the past 
there was some justification for the popular view. 
Under the old system of practice and pleading, 
when, as Mr. Birrell has remarked, so much 
subtle law was manufactured on a purely imagi- 
nary state of facts, the client might well doubt 
whether he was getting full value for his money 
when he found so much time employed, or rather 
wasted, in the discussion of peddling questions of 
pleading having little, if any, bearing on the merits 
of his suit. A good anecdote is always welcome. 
In one of his books, Samuel Warren, a man of 
inordinate vanity, but at the same time of un- 
doubted ability and literary skill, tells the folle w- 
ing little story: “I recollect a case,” he says, 
“where a client of mine had his declaration on a 
bill of exchange demurred to, because, instead of 
the words ‘in the year of our Lord, 1834,’ he had 
written ‘A. D. 1834.’ I attended the late Mr. 
Justice Littledale at chambers to endeavor to get 
the demurrer set aside as frivolous, or leave to 
amend on payment of a shilling; but that punc- 
tilious though very able and learned judge refused 
to do either. ‘ Your client, sir,’ said he, ‘ has com- 
mitted a blunder, sir, which can be set right only 
on the usual terms, sir. “A. D.,” sir, is neither 
English nor Latin, sir. It may mean anything or 
nothing, sir. It is plain, sir, that here is a ma- 
terial and traversable fact, and no date to it, sir,’ 
and so forth; whereupon he dismissed our poor 
summons with costs.” This exquisite foolery 
spelt costs — between £7 and £8 in that particular 
instance —and it was hardly surprising that the 
suspicion should get abroad that a system which 
countenanced such pitiable quibbling had been 
specially devised as an ingenious method for the 
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heaping up of costs. We have changed all that, 
or very nearly done so, for, although clients stil’ 
grumble, and no doubt will continue till the end 
of time to grumble, at the cost of litigation, they 
may at least have the satisfaction of knowing that 
the fees they pay are, in the main, applied in the 
honest endeavor to get at the real root of the 
litigated matter, instead of being frittered away in 
discussions barren of any practical result save the 
painful one — from the client’s point of view — of 
a much heavier bill of costs. 

But, while it may be conceded that by the 
operation of an iniquitous system now for the 
most part swept away there was, as has been said. 
some ground for the popular conception as to the 
mercenariness of the legal profession, there is 
nevertheless another side to the shield. However 
sceptical the lay mind may be on the point, disin- 
terestedness in the matter of fees has on many 
occasions been conspicuously shown by lawyers. 
Mansfield returned nine hundred and ninety-five 
of the thousand guineas sent him as a retainer by 
the famous Sarah, Duchess of Marlborough, with 
an intimation that “the professional fee with a 
general retainer could neither be less nor more 
than five guineas”’ (Campbell, Chief Justices, vol. 
2, p. 343). Topping, a king’s counsel, who died 
in 1821, did the like. Instead of quietly pocketing 
the large check, he returned it with the obser- 
vation that the amount —a thousand guineas — 
indicated either a doubt of his doing his duty on 
the ordinary terms known to the profession, or an 
expectation that he should do something beyond 
the line of his duty. As in Mansfield’s case, he 
contented himself with the modest five guineas. 
An incident very similar marked the career of the 

“ate Lord Justice Kay, as was mentioned in these 
columns after his death. A consultation was being 
held in his chambers in a suit not specially diffi- 
cult, but in which many different interests had to 
be represented. The estate was large, and so were 
the fees. In the middle of the consultation Kay 
inquired how much was marked on his brief; on 
being told he said, “ That is far too high,” and 
told his clerk to put down about a third of the 
amount. 

Such exhibitions of disinterestedness in declin- 
irg to accept excessive fees do not, it is true, occur 
every day; but neither do the opportunities for 
their exercise come with undue frequency. 

Large fees are no doubt sometimes paid to coun- 
sel, but not so commonly as is generally supposed. 
Immense honoraria, such as the £10,000 paid to 
Serjeant Ballantine for his defense of the Gaekwar 
of Baroda, or the £24,000 received by Mr. Peter- 
son for defending a great Indian contractor, are 
by no means the standard according to which the 
rank and file of the profession are remunerated. 
Never in his wildest dreams does the ordinary bar- 
rister conjure up visions of fees such as those; he 
has to be content with sums which by comparison 





are beggarly in the extreme. Not only that, he is 
expected to give his services now and then with- 
out any remuneration at all. Sir Walter Scott. 
whom we are proud to remember was of our pro 
fession, tells us that for his successful defense of a 
sheepstealer and poacher the reward he got was 
the promise of a hare, and that from another of 
his clients, a burglar, the fee took the shape of 
this piece of advice — valuable indeed as coming 
from an expert — namely, that the best safeguards 
against burglars were, first, a yelping terrier kept 
inside the house, and secondly, a door provided 
with a large and, if possible, rusty key! These 
may be classed among the curiosities of barristers’ 
fees, as also may that which the late Sir Frank 
Lockwood received for his defense of Peace, the 
notorious criminal. If his biography of Lock- 
wood, Mr. Birrell tells us that after Peace was 
sentenced he sent a special message to his advo- 
cate thanking him for his exertions, and at the 
same time begging his acceptance of the ring 
which accompanied the message. The ring, it is 
added, was a most evil-looking thing, made of the 
basest of metals and bearing a suspicious resem- 
blance to a knuckleduster. Lockwood accepted it, 
said he had never had anything half so handsome 
given him before, and took it home; but Mrs. 
Lockwood, says Mr. Birrell, declined to give the 
thing house room even for one night! This was 
Lockwood's fee! More amusing stil is the story 
of the honorarium received on one occasion by 
James Crauford, of the Scotch bar, who afterwards 
attained to the dignity of a judgeship of the Court 
of Session with the title of Lord Ardmillan. At 
one time he had a considerable practice at the bar 
of the General Assembly of the Church of Scot- 
land, but it is said that from some of his clerical 
clients the remuneration he received did not err 
One of these clients, 
who was charged with drunkenness, instructed 
Crauford just as his case was about to be called on. 
and at the same time handed him a neat little 
packet of something that looked in bulk like a fee 
of perhaps fifteen or twenty guineas. After the 
case was over — it ended in the deposition of the 
bibulous minister —and Crauford got home, he 
undid the roll, but found to his dismay that it 
contained, not golden guineas, but six peppermint 
lozenges of the kind most efficacious in stifling 
the odor of whiskey! Such stories —they might 
be multiplied almost indefinitely — besides the 
amusement they afford, likewise bear ample testi 
mony to the large amount of work which the 
lawyer is called upon to undertake without fee or 
reward. What would a tradesman say if requested 
to go and do likewise? If much is to be set down 
on the debit side of the lawyer’s account, it may 
at the same time fairly be claimed that he is enti- 
tled to counterbalance those with not a few sub- 
stantial items on the other side. — Law Times 
(London). 


on the side of extravagance. 
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Legal Botes. 


A Georgia judge recently, in deciding a case 
against a man who had been missing for many 
years, then suddenly appeared and claimed part of 
an estate, made this comment: “I scarcely think 
the statute of relations will stop and wait for him 
any more than the village of Falling Waters 
awaited the awakening of Rip Van Winkle, or the 
wife of Enoch Arden awaited his return.” 

Justice Brewer the other day told a story of an 
Indiana justice of the peace who owned a farm. 
One line of his fence formed the boundary of the 
States of Indiana and Ohio. Like others in rural 
districts who hold office, he had an abnormal ap- 
preciation of the responsibility of the office, and 
never lost an opportunity to exercise his preroga- 
tive of demanding that the peace be preserved. 
One day hi» son and his hired man got to fighting 
en a stro -h of the farm near the boundary line 
‘ence, and the justice of the peace rushed out and 
mounted the fence. Then, with head cocked high 
and the air of one who has but to command, he 
shouted, “In the name of the State of Indiana I 
demand the preservation of the peace!” Just 
then the fence gave way under his weight and as 
he went down with the fence toppling over to the 
Ohio side he shouted to his son: “ Give him the 
mischief, Jim; I’ve lost my jurisdiction! ” 

The gown question has been of late settled in 
New York in favor of the judges wearing black 
silk gowns, but it is still under discussion in New 
Jersey, says the Albany Argus. The wearing of 
court regalia was abolished in that State in 1791, 
the minutes of the Supreme Court showing that on 
May 11 of that year the counselors of the court 
presented a formal petition “ that inasmuch as the 
wearing of bands and bar gowns is found to be 
troublesome and inconvenient, and also deemed 
by your petitioners altogether useless, the rule of 
this court made for that purpose may be vacated.” 
The rule was ordered vacated, and since then re- 
publican simplicity has been the order of the day 
in the courts of New Jersey. But, although the 
New jersey judges are reported to be almost 
unanimous in their opposition to the revival of 
gowns, the New Jersey bar, headed by the attor- 
ney-general, who is president of the State Bar 
Association, seems to be in favor of the adoption 
of gowns by the bench, and the probability is 
that the judges will ultimately be persuaded to 
acquiesce. 


Justice Beekman, in the New York Supreme 
Court, First Department, has decided, on applica- 
tion of a stockholder in the Wagner Palace Car 
Company, that an injunction pendente lite should 
not issue restraining the board of directors of the 
Wagner company from dissolving that association, 
and making over to the Pullman Palace Car Com- 
pany the assets and good will of their concern. 





It is held that associations of this kind are not cor- 
porations in the eyes of the law. The board of 
directors by virtue of the rules and by-laws of the 
association, were fully empowered to dispose of 
the assets of the company with the consent of a 
majority of the stockholders. Justice Beekman, 
in reply to the contention that by the sale of the 
Wagner company to the Pullman a trust was or- 
ganized, said he saw nothing hurtful in combina- 
tions of this kind. The decision further contained 
a statement of the terms upon which the sale was 
negotiated. Each stockholder in the Wagner con- 
cern received for his stock, approximated at a 
valuation of $180 par, a share in the Pullman com- 
pany at $100 par. 

The Court of Appeals and the United States 
Supreme Court have now rendered decisions 
which confirm the title of the State to large tracts 
of land in the Adirondacks secured at tax sales, 
says the Rochester Democrat and Chronicle. The 
Court of Appeals decides that the limitation of the 
right of redemption prescribed by the statute of 
1885 is valid. This statute was intended to end 
definitely the system of allowing lands that had be- 
come burdensome to go to the State for non- 
payment of taxes, with the expectation of getting 
them again at some future time. Many specula- 
tive enterprises for taking from the State land 
acquired by tax sales will be nipped by the deci- 
sions of the courts. The decision by the Supreme 
Court is in favor of the State in the suit of the 
Saranac Land and Timber Company for the eject- 
ment of Comptroller Roberts. It is gratifying to 
know that the State’s interests are properly de- 
fended instead of being weakly abandoned to the 
speculators in Adirondack land. In years past 
land was surrendered freely. 

Governor Roosevelt has vetoed Assemblyman 
Joseph I. Green’s bill amending section 66 of the 
Code of Civil Procedure, to prohibit the settlement 
of cases without consent of counsel. 

In a memorandum filed with the dead bill, the 
governor says: “I withhold my signature from 
this bill because in my judgment it is thoroughly 
vicious. It provides that no settlement of any law 
suit shall be valid without the consent of the attor- 
neys, or without an application to the court, upon 
notice to the attorneys. The Code now provides 
all necessary security for an attorney, in that it 
gives him a lien upon the cause of action. This 
bill would be a benefit chiefly to the very lawyers 
whom the honorable members of their profession 
least desire to see benefited — that is, to those who 
bring suits for damages on account of accidents, 
and who wish to be in a position to mulct both 
their own clients and the defendants, in case of 
settlement. In its first draft the bill applied only 
to negligence suits. An unscrupulous attorney 
might turn it to his advantage by bringing a black- 
mailing suit at the eve of any great commercial or 
railroad consolidation, when it would be in his 
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power to hold up a settlement involving great 
sums of money. In short, the possibilities for 
fraud which are afforded by this bill are so numer- 
ous that it is not entitled to any consideration.” 





English Hotes. 





It is perhaps not generally known that the 
Prince of Wales is a member of the legal profes- 
sion —a bencher of the middle temple. 


Judge Dane, who in October last dismissed a 
civil bill for damages for assault because the plain- 
tiff refused to be sworn and give his evidence in 
English, has been reversed by Mr. Justice Murphy, 
says the Law Times. This case provoked a good 
deal of discussion at the time, and was the subject 
of a question in the house of commons. Judge 
Dane formed the idea, erroneously as it would 
seem now, that the plaintiff understood English 
well enough, and that his request to be allowed to 
give his evidence in Irish was prompted by some 
ulterior motive. Accordingly, as the man declined 
to speak anything but Irish, the case was dismissed 
with costs. Mr. Justice Murphy, however, took 
another view, and allowed him to give his evidence 
in the language to which he was accustomed. In 
the result the plaintiff proved his case, and was 
awarded a moderate sum as damages for the as- 
sault, with costs. Judge Dane’s action, however 
well-intentioned, seemed at the time to be some- 
what harsh, and very few will regret the result of 
the appeal from his decision. 


Apropos of the question whether there is any 
parallel to the warning recently given by Mr. Jus- 
tice Darling to the Birmingham Press, the Law 
Times says: 

A correspondent, who is devoted to research in 
legal history, supplies us with the following inci- 
dent in the career of John Scott, Earl of Clonmell, 
who was chief justice of Ireland from 1784 till his 
death in 1798. Lord Clonmell presided at the trial, 
in 1794, of Mr. Hamilton Rowan for sedition. He 
saw the advertisement of a report of that trial, and 
thus accosted Mr. Byrne, the publisher. We 
quote from Rowan’s Autobiography: 

“Lord Clonmell: Your servant, Mr. Byrne. I 
perceive you have advertised Mr. Rowan’s trial. 

“ Byrne: The advertisement, my lord, is Mr. 
Rowan’s. He has selected me as his publisher, 
which I think an honor, and hope it will be profit- 
able. 

“Lord Clonmell: Take care, sir, what you do. 
I give you this caution, for if there are any reflec- 
tions on the judges of the land, by the Eternal God 
I will lay you by the heels. 

“ Byrne: I have many thanks to return to your 
lordship for the caution. I have many opportuni- 
ties of going to Newgate, but I have never been 








ambitious of that honor, and I hope in this case to 
stand in the same way. 

* Lord Clonmell: If you print or publish what 
may inflame the mob, it behoves the judges of the 
land to notice it, and I tell you, by the Eternal 
God, that if you publish or misstate my expres- 
sions, I will lay you by the heels.” 

Brave words, which now sound quite comical. 





Legal Langhs. 

When Oliver Cromwell first coined his money, 
an old cavalier, looking upon one of the new 
pieces, read this inscription on one side, ‘‘ God 
with us;” on the other, “ The Commonwealth of 
England.” ‘I see,” said he, ‘“ God and the com- 
monwealth are on different sides.” 


In the reign of George II one Crowle, a counse! 
of some eminence, made some observation before 
an election committee which was considered to 
reflect on the house itself. He was accordingly 
summoned to appear at their bar; and, on his 
knees, he received a reprimand from the speaker. 
As he rose from the floor, with the utmost non- 
chalance, he took out his handkerchief, and wiping 
his knees coolly observed that “it was the dirtiest 
house he had even been in in his life.” — Law 
Times (London). 


Lord Chief Justice Holt, who had been very wild 
in his youth, being once upon the bench at the Old 
Bailey when a fellow was tried and convicted of a 
robbery on the highway whom he remembered to 
have been one of his old companions, curiosity in- 
duced him to inquire into the fortune of the con- 
temporaries with whom he had once associated, 
and of whom he had known nothing for many 
years; he therefore asked the fellow what had be- 
come of Tom and Will, with the rest of the tribe 
to which they belonged. The fellow, tetching a 
deep sigh and making a low bow, “ Ah! my lord,” 
said he, “they are all hanged but your lordship 
and [.” 


“Mr. said Lord Mansfield, “ this 
man is your son, and cannot go on the same bail 
bond.” “He ish not my son, my lord.” ‘“ Why, 
Abrahams, here are twenty in court who will swear 
to it.’ “I will shwear, my lord, he not.” 
“Take care, Abrahams, or I will send you to 
prison.” ‘ Now, my lord, if your lordship pleases, 
I will tell you the truth.” ‘“‘ Well, I shall be glad 
tc hear the truth from a Jew,” replied Lord Mans- 
field. ‘* Now, my lord, I wash in Amsterdam two 


Abrahams,” 


ish 


years and three-quarters; when I came home I 
find this lad; now the law obliges me to maintain 
him, and consequently, my lord, he ish but my 
“ Well,Moses,” rejoined Lord Mans- 
field, “‘ this is the best definition of a son-in-law I 
ever heard.” 


son-in law.” 








